#3h 2/12/65
Second Supplement to Memorandum 65-h

Subject: Study No. 34(L) - New Evidence Code

Attached 1s a portion of a preliminary draft of the report of the
State Bar Committee on Evidence to the Board of Governors on the proposed
Evidence Code, We had hoped to be able to. send you the entire report in
time for the February meeting. However, we have not yet (on February
12) received the remainder of the report.

You will firmd that the report contains an excellent sumuary of the
proposed Evldence Code, I suggested to Mr. Westbrook that he might consider

having the report published in the State Bar Journal,

—
L Respectfully submitted,
John K. DeMoully
Executive Secretary
—
L ]
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TO: STATE BAR COMMITTEE ON EVIDENCE

Gentlemen:

Enclosed please find pages 1-35 of the proposed
report to the Board of (overnors on the proposed Evidence
Code. This portion embraces discussion of hilstorical back-
ground, of the Uniform Rules, of the need for an evidence
code and of Divisions 1-7, inclusive, of the proposed code.
The remainder of the report, relating to the last four divi-
sions of the proposed code and the conclusion, will be trans-
mitted to you early next week.

Please give your lmmedliate attention to the-en-
closure with a view to giving me any comments or criticisms
ag_early next week 83 possible. I hope to have the entire
report approved by the committee by the end of next week,
s0 that 1t may be distributed to © oard of Governors well
in advance of thelr Febrary meeting. .

It occurs to me that the matters so far covergd
in the proposed report mosit likely to occaslon comment are
those relating to the elimination of the second crack doc-
trine with respect to confessions and with respect to dying
declarations and spontaneous statements and the elimination
of presumptions as evidence. I spologize for the time pree-
sures on thils dut assure you that they have been occaslipned
by professional and personal presaure beyond my contral¢

Sincerely yours,

Philip F. Westbrook, Jr.

PHW :vhr
enclogure
ecs: Messrs. Barnes, Welch,
Hayes, Mathews and
e Haullr s




Tos - Board of Governora, State Bar of California
From: Committee on Evidence, State Bar of California
Date: » 1965

SubJect: Proposed California Evidence Code

Among the major proposals before the 1965 Session
of the California Legislature is & new Evidence Code, con-
‘tained in Senate Bi1ll No. 110 and Assembly Bill No. _§_§__§
and based upon a Recommendation of the Calif ormia Law |
Revision Commisalon published in its final form under date
of January, 1965. 1If adopted, the Evidence Code will re-
place the existing provisione of the Code of Civil Procedure
insofar as they relate to the law of evldence and coﬁify;
decisional law on the subject not presently réflected in
any statutory provision. In addition, the proposed Evidence
Code would elarify existing law and, in a relatively few,
but neverthelessrimportant instances, change existing 1aw.
It is the purpose of this report to present to the Board%
the views of the State Bar Committee with respect to this
proposal and to recommend the position which the Sf&te B@r'
Committee believes the Board should adopt. ‘

A. HISTORICAL BACKGROUND
Existing statutory provisions relating to the
law of evidence are contained primarily in Part IV of the

" Code of Civil Procedure. Theae provislons are in essentlally



&

the same form as when that code was adopted in 1872. A
revision of Part IV was enscted in 1901 but was decl&reé
unconstitutional because the legislation embraced more_‘
than one subject and because of deficiencles in the tiﬁée
of the leglslation. About 1935, the California Code Gﬁ@-
nlgsion undertook a thoroughgoing revision of the law o?
evidence. This work continﬁed until 1939 when the projéct
wes abandoned becsuse the Amerlcan Law Institute undertéok
the drafting of the Model Code of Evidence and the Commission
thought 1t undesirable to duplicate the Institute's effort.

The American Law Institute effort was responsé%e
to widesﬁread feelling that the law of evidence in most ‘
states required revision as well as clarification. Henée,
rether then attempting a Restatement of the law of evidence,
the Amerieazn Law Institute departed from its usual pracﬁice
o prepare thelnodel Code of Evidence which was promulgated
in 1942. The Model Code would have effected rather drastic
shanges in the law of evidence and the reaction to 1t w@s
zenerally adverse. In California, the Model CGdg was réa
ferred to the Committee on the Administration of Justice
vhich recommended that the State Bar oﬁpose its adeption.
3y 1949, the adoption of the Model Code was a dead 1sau§f
in California and elsewhere.

Nevertheless, continued need for revision of fhe

law of evidence prompted the National Conference of



Commissioners on Uniform State lLaws to undertake the drafting
of Uniform Rules of Evidence, which were approved by t:!_:_.e‘j
Comuissioners and the American Bar Assoclation in 1953,.‘

The Uniform Rules are simpler than the Model Code and, in
addition, eliminate proposals contalned in the Model Code
which were objectionable. The Uniform Rules have been gdopted
by statute in Kansas and thﬁ Virgin Islands. In New Jersey,

8 revised form of the privileges article has been adoptéd

by statute and the remainder of the Uniform Rules has been
adopted in substantially revised form by court rule. :

In 1956, the California Legislature directed
the Law Revislion Commisslon to make a study to determine
whether the law of evidence in Califcrnia should be revised
to conform to the Uniform Rules. The State Bar ccmmittée
to Consider the Uniform Rules of Evidence (now the Stat;
Bar Committee on Evidence) was created in October 1957 to
work with the Law Revision Commission to the end that any
proposed legislation would be the product of thorough study
and consideration by representatives of the State Bar a;

' well as the Law Revision Commisslion. The following organi-
zations {through cqmmittaearcr representatives) have aléo
participated in study, comment and criticism of the Com="
mission's work: - ;

Senate Fact Finding Committee on Judlclary

Assembly Interim Sommittee on Judiclary-Givil |



Assembly Interim Committee on Criminal Procedure

Judicial Council T

Conference of California Judges

Municipael Court Judges Assoclation of

Los Angeles County '

Californla Commission on Uniform State Lawa

0ffice of the Atﬁorney General

State'nepartmant of Publie Works

State Office of Administrative Procedurs

Distxict Attorney's Assooiation of californig

League of- calirornia Citles
The San Francisco Bar Association and other local bar
assoclations have 2180 participated.

As the end result of this effort, the Law Re-
vision Commission has drafted the Evidence Code which 1s
under consideration by the 1965 Session of the California

Legialature.

B. THE UNIFORM RULES OF EVIDENCE
The Commission has recommended againat adopticn
of the Uniform Rules of Evidence for the following reqaonn:
_ 1. The need for uniformity in the law of |
evidence is not as great as in the case of laws
which have substantive rather than procedursl
significance.



2. Many eiistins statutory provisions have

gerved well and should beicontinued. While adjust-

| ment of the Uniform Rules would permit such con- .
tinuance, the effort would be self-ﬁefeatins because
the objective of a clear, logically organized and
complefe-statement of the law of evidence could not
be achleved in thils manner.

3. The draftsmanship of the Uniform Rules
departs substantially from the standards of legls-
lative draftsmanship in California. éoma of the
rules are cumbersome in organization and structure
and frequently different langusge is used to expreés
the same ldea. If adopted by court rule with result-
ing esse of amendment, these problems might not be
geute, but legislative enactment requires greater
accuracy and preclsion.

4. The Uniform Rules would change existing
California law in important respects which are |
considered undesirable. Hence, uniformity could
not be achieved in any event.

The State Bar Committee concurs in thie recomnendation for
the reasons stated by the Comnission. ‘

Nevertheless, it should be noted that the Uniform

Rules have performed a most important and useful function.

- They have provided a framework for a comprehensive and



eritical evaluation of the 1aw of evidence not only as it
exists in California put as the proponents of the Uniform
Rules belleve it should be.

¢. NEED FOR AN EVIDENCE CODE

1. Arguments for an Evidence Code
The arguments for an aviderice code may be related

to three principal conceptst (1) The desirability of codify~
ing existing law, (2) the desirability of clarifying existing
jaws, and (3) the desirability of revising existing l1aw. |
The argument for codlfication of existing law
. proceeds upon the unquesticned premise that the existiﬁg
statutory provisions relating to the law of evidence are
fragnentary and sometimes inaccurate. The bulk 6f the law
of evidence bhas found expression only in court decisions.
Despite the existence of commendable treatlses on the Gali;
fornia law of evidence, there is no single authoritative
source to which the bench and bar can turn. An evidence
code, together with the lLaw Revlsion Commiszion's comment
thereon {which will be published as &an integral part of
the annotated code), would provide an official handbook
of the law of evidence. Such & handbook would bhe of prﬁc—
tical value in an area of the law where the speedy and
accurate determination of points at lssue can play a sig-

nificant role in the efficient administration of Justice.

6.



Perhaps even more important than the desirabii-
ity of simple codification of existing law 1is the desira-
bility of clarifying exlsting law. In the developmentzéf
the law of evidence, court decislons leave substantial gaps,
obscurities, and even inconaistenclies. Necessarily, case
law in this field depends upon sporadlic presentation of
particular questions as thaf arige. The process of clari-
fication is retarded by the fact that meny evidentiary
questions are subordinate to questions of substantive law
in a particular case and by the_desirable and necessary
concept that evidentiary rulings are not ground for re- |
versal unless clearly erroneous. An evidence code provides
the opportunity to fi1ll in gaps and eliminates inconsisten-
cies without violence to the basic concepts invelved.

Revision of anschronistic rules of evidence
can be an important objective of an evidence code. It
should be emphasized that the proposed code 1s largely a
restaﬁement and clarification of extsting law. However,
it does embody important changes in the law of evidence.
Such changes are difficult of accomplishment on a frag-
mentary basis as shown by the continuing but ineffectual
concern of the State Bar with the repeal or modification’
of the Dead Man Statutes. The changes in the law of evidence
which &re embodled in the proposed Evidence Code will be

evalugted hereln on a point by point basis. However, 1t

7.



should be noted that the desirability of and need for
an evidence code dees not depend upon the desirabllity
of particular changes in the law of evidence which can
be added to or deleted from the proposed code with

relative ease.

2.  Arguments Against An Evidence Code

The arguments against an evidence code are more
dirfuse but are nevertheless worthy of serious consldera-
tion, They may also be related'to three principsl eon;
cepta: (1) concern that a code will proliferete evidence
problems in the courts, (2) concern that & code will create
an undesirable rigidity in the law of evidence, and (3)
concern that a code will introduce impractical and academic
concepts into the law of evidence.

Concern with the proiiferation of evidence
problems in the courts proceeds on the premipe that, on
the whole, the California law of evidence has worked
effectively. The thought is expressed that such proce-

* dural reforms as the Federal Rules of Civil Procedure
and the Californla Discovery Act have consumed an inor-
dinate amount of time and attention in the trial and
appellate courts and that it has taken years to produce
any substantial degree of certalnty as to their construc-

tion and application. An evidence code may result in similar

bt



intensification of controversy and uncertainty over a
period of time.

Rigldity in the law of evidence is certainly_.

" undesirable. Except in thoase areas where the law. of
svidenoe is bdased primarily on considerations of publié
policy which are best left to the legislature (e.g.,
assigmeent of burden of probr, exceptions to the hearsay
rule and creation of privilesga), the proposed code re-
serves to thp courts rocom for the further development and
clarification of the law of evidence. Nevertheless, the
possibility exists that trial cu{urtg in particular will be
reluctant to develop new areas if the law of evidence 1is
reduoced £o comprehensive codified form.

Perhaps no area of the law is more concerned
with consideration of practicality than the law of evidence.
However desirable innovation in this area of the law may ‘
be, it should rirst be tested against the experience and
Judgnent of trial lawyers and judges. Theoretical con-
cepts auch as were axpreszed in the Model Code o; Evidence
- and some writings on the law of evidence may actually
produce injustice.

3. Recommendation
On balance, a substantial majority of the Com-

mittee favors the enactment of an evidence code. The




codification and clarification of existing law wlll do
mich to reduce uncertainty in the law of evidence. Any
resulting problems of construction and application wilil

‘ be relatively tempofary and wlll themeelves accelerate

the development and clarification of the law. The possible
reluctance of. trial courts po depart from the safe gulde-
Jines of & code c¢an be no more frustrating to the ends of
Justice than the fragmentary development of the law here-
tofore existing. Finally, sucn'innovations and changes

as are included in the proposed Evidence Code can and should
be tested on their own merits and can be accepted or re-f
jected independently of the code as a whole.

A subsidiary question exista ss to the desir-
abllity of & separate evldence code as distinguished from
yevision of Part IV. of the Code of Civil Procedure which
now deals with the law of evidence. Three considerations
dictate an affirmative answer to this guestion. First,
Part IV of the Code of Civil Procedure contains provislons
which do not deal with the law of evidence. While these
provisions may require revision, they are beyond the scope
of ths Law Revision Commission's present study and present
authority. Second, the 1éw of evidence iz concerned equally
with eriminal and civil proceedings. Third, the objective
of & concise and reasonadly comprehensive evidence handbook

can best be accomplished through a separate code.

10.



D. THE PROPOSED EVIDENCE CODE

The proposed Evidence Code 1is divided into
eleven dlvisions which will be discussed seriatim. In
each instance, the general format snd content of the
division gnd its subdivisions will be presented. Sig;
nificant clagifications of or changes in existing law
will be specifically discussed.

1. Preliminary Provisions (Division 1)
Division 1 contains certain provisions which

are usualliy found at the peginning of modern california'_
codes. They would work no change in the existing law of
evidence. The most significant provislon specifies 2
delayed effective date of January 1, 1967, which serves
two functions. First, it would permit ample famllleriza-
tion of the bench and bar with the Code before it becomes
effective. Second, it would permit legislative correction
of any defecta which may be disclosed by furcher study

and comment before the Code‘becomes effective.

2. Words and Phrases Defined {Division 2)

Division 2 contains definitions which, generally
speaking, are used throughout the Code. Definltlons which
have appliocation only to gpecific subject netters are con-
tained for the most part in the particular portion of the
Code to which they relate. Except in one particular, the

1l.




definitions contained in Division 2 would not work any
eignificant change in the existing law except as applie¢
to particular subject matters hereinafter discussed. -
The one change of general appllication contained
in Division 2 relates to the definition of “evidence,“.
As presently Qefined in C.C.P. Section 1823, "judicial
evidence” is restricted to that “sanctioned by law.”
However, it is well eatablished that even otherwise inad-
missible "evidence™ may be sonsidered in support of a
judgment if received without cbjection. The Code would
make 1t clear that evidence consists of "testimony,
writings, material objects, or other things that are 7
offered to prove the exiastence or ncnexlstence of 2 fact.”
Hence, the definition includes anything offered in evidence
whether or not admissible and whether or not received.

The Committee concurs in this change.

3. General Provisions {(Division 3)

a. Applicability of Code (Chapter 1)
With certain exceptions contained in pirticular

parts of the Code (e.g. Pivision 8. Privileges), the Code
would he_applicﬁble only fto all proceedings conducted by.
California courts. Subject to such exceptions, it would
not affect administrative or legislative proceedings,

unless some other statute so provides (e.g. Government

12.




Code Section 11513 as to hearsay evidence in proceedings
under the Administrative Procedure Act) or the agency
concerned chooses to apply the provigions of the code.
" Conversely, it would not affect other statutory provisions
relaxing rules of evidence for speclfied purposes (e.g;
¢.C.P. Seotion 1178 as to smail claima court, C.C.P.
Section 1768 as to conciliation proceedings, C.C.P.
'Section.2016(b) as to discovery proceedings, Pen. C.
Section 1203 as to probation reporte in criminal proceed-
ings, and Welf. & Inst. C. Sectlon T06 as to probation
reports in Juvenile court proceédings).

b. Province of Court and Jury {Chapter 2)

Existing law with respect to the province of
the court and jury are restated in the Code without sig-
nificant change. Briefly summarized, all questions of
law and all issues of fact preliminary to the admission
of evidence would be decided by the court and all other
questions of fact would be decided by the jury. <Queations

of forelgn law are specifically declared to be questions
‘ of law for determination by the court with provision for
the application of the law of California or other appro-
priate action 1f the court 1s unable to determine foreigﬁ

law.

13.




¢. Order of Proof (Chapter 3}

As under existing law, the court's discretion

to reguiate the order of proof is recognized.

d. Admitting and Excluding Evidence (Chapter 4)

(1) General Provisions (Article 1)

This article restates the famlliar rule that
only relevant evidence 1is admiaaible and the implicit
‘premise of existing law that all relevant evidence is
admissible except as otherwlse prnvided by law. It elsc
expresses in much more succinct and cogent form the exiéﬁQ
ing concept that the court has discretion to exclude evi-
dence 1f i1ts probative value is substantlally outwelghed
by the probability that its admission will necessitate
undue consumption of time or create substantial danger
of undue prejudice, of confusing the 1issues, or of mis=~
leading the jury. Finally the article restates existing
law relating to reversible error in the admlsslon or ex;
elusion of evidence, the requirement that the jugge in-
struct the jury as to limitation of evidence to particular
parties or purposes, and the admlssibillty of the whole
subject matter when an adverse party introduces evidence’

of part of an act, declaration, conversation or writing.

14,




APy 517 1
y

(2) Preliminary Determinations on Ad~

missibility of Evidence (Article 2)
For the most part, this artlcle conforms to .

existing law relating to the determination of preliminary
facts upon which the admissibility of evidence depends.
With one exception, as hereinafter noted, it recognizes
the existing discretion of the court to hear and determine
the gQuestion of the admissibility of evidence out of the
presence or hearing of the jury.

'In conformance with existing law, the code dis~-
tinguishes between (a) those situations in which the
court must be persuaded of the existence of the preliqinary
fact and the court!s determination as to the preliminary
fact 1g final, and (b) those situations in which only prima
facie proof of the preliminary fact is necessary to admit
the proffered evi&ence and the court's determination as to
the preliminary fact is not flnal. Under the code, the
gecond or non-final category would include only the follow-
ing situations: (1) relevance depends upon existence of
the preliminary fact (e.g., agency or conspiracy), (2} the
prelim;nary fact 1a personal know;edge of the wiltness,
(3) the preliminary fact is the authenticlty of a writing
and (4) the preliminary fact is whether a statement or.
conduct was by a particular person. In 8l1ll of the non-

final situations except the second, the code would permlt

15.




the court {as now) to sdmit the proffered evidence condi-
tionally subject to pvidence of the preliminary fact belng
supplied later in the course of the trial. In all of the
non-final situations, the code would provide (as under .
existing law) that the courl may, and on request shall,
1nstrqct the jJury to disregard the proffered evidence
unless the jury finds that the prellminary fact exists.
This article would work significant change in
the law with respect to confessions and admissions of
eriminal defendants, spontanecus statements and dying
declarations as follows!
1. Under existing law, the court has dis-
oretion to hear and determine the admiasibility
ol a confession or admission of a criminal defend-
ant in the presence and hearing of the Jury. The
code would require such hearing to be held out
of the presence and hearing of the jury Iin order
to avold the possibility of the Jury hearing
otherwise inadmissible evidence of a prejudicial
character. However, the defendant may still
attack the credlbility of the confesasion or ad-
mission before the jJury, utiiizing some of the
matters presented td the court on the hearing as
to admissiblility.
2. Under existing law, the court has dis~
eretion to submit the guestion of the admisaiblility

16.




of a confeasion or admission of a criminal defend-~-
ant to the jury. The cocde would require the court
to withhold the confession or admisslon from the
jury unless the court ls persuaded that it is ad-
mlssible. The Cdﬁmission reasons that this will
avoid "passing the buck”" to the jury in difficult
cases and will afford & greater degree of protection
to the ecriminal defendant than under existing law.

3. Under existing 1gw, the court may pass

to the jury the final determination as to the ad-
missiblility of dying declarations and spontaneous
astatements. The code would require final deter- R
‘mination of this question by the court.

After considerable difference of opinleon in
previous discussions, the Committee accepts by a substan-
tial majority the views of the Commission as to the first
two of the foregolng changes. A majority of the Commlttee
also concurs with the Commission as to the third of these
changes but a substantlal minority of the Committee believes
that the jury should have a "second erack” at the admis-

gibility of spontaneous statements and dylng declaratichs.

e. Weight of Evidence Generally (Chapter 5).
This chapter restates the substance of certain

existing statutory provislons as to the weight of evidence.

A7.




(5 Badsioad)

he code pro-

4. Judlciei Notlice {Division 4)

Tn conformance with exlsting law,
vides that judicial notice may not be take fﬁf any matter
unless suthorized cor required by statutory| law. Matters
subject to Judicial notice are classified by the code into
{1} those as to which judicial notice is mandatory whether
or not requested by a party, and (2) those as to which
Judicial notice 1s discretionary unless requested by &
party.

For the most part the recogniticn and classifl-
cation by the code of matters subject to judiclal notlce
is & restatement of existing law but some clarification
and éhanges are included in the code as followsa:

(a) Matters subject to judicial notice under
existing law but newly or glearly placed in the
category as to which judicial notice 1is mandatory
ineivde the law of slster states, documents pub-
1ished in the Federal Register, the true signifi-
cation of English words and phrases and legal ex~
pressions, and facts and propositions'cf generalized
wnowledge so universally known that they cannot
reagonably be the sublect of dispute. The decl-
sional lew of intermedizte courts in other states;
which is not clearly subject to judiclal notice
under exlsting law, is also placed in the mandabtory

category.

18.




(p) The non-mandatory category of matters
subject to jJudiclal notice under the code includes
the following which may or may not be gubject to -
judicial notice under existing law: resolutions
end private acts of Congress and other states;
ordinances of municipalities in this state, other
states and territories and possessions of the United
States; regulations of other states and territories
and possessions of the United States; and rules of
any court of record of the United States or of any
state and any territory or possession of the United
States.

The Committee concurs in these clarifications and changes.

The principal changes in the exlsting law as

to judiclal notice provided by the code are procedural.
Judieisl notice of metters in the non-mandatory category
1s required to be taken if a party requests it, giving
notice to each adverse party and furnishing the court
with sufficient information as a basis for the request.
As to all matters in the non-mandatory category and &s
to "universally known” facts and propositions, the court
is regquired to give each party reasonable opportunity @o
present informstion relevant to the propriety of taking
judicial notice and to the tenor of the matter to be noticed.
Denial of a request for Judlicial notice is required to be

19.




notad on the record at the earliest practicable time.

The Committee believes that these procedural provisions
represent desirable additions to the law of evidence by
eliminating surprise and affording reascnable opportunity
to be heard. |

5, Burden Of Proof, Eurden Of Producing Evi-
dence and Presumptions (Division 5)

In general, Division 5 restates existing law
dealing with the burden of proof and burden of producing

evidenge,

a. Burden Of Proof (Chapter 1)

Except as otherwise provided by law, a party is
stated to have the burden of proof as to each fact, the
existence or nonexistence of which is essential to hils
case. This would eliminate the inaccurate, anachronistic
and confusing'statutory provision that the dburden of proofl
iz upon the party having the "affirmative of the issue,”

a ohange with which the Commlttee concurs. |

b. Burden of Producing Evidence (Chapter 2)

The burden of producing evidence on a particular
fact is stated to be 1n1fia11y upon the party with the
burden of proof and, thereafter, on the party who would
suffer & finding esgainst him in the abasence of fu_rther

evidence.,

20,




c. Presumptions and Inferences (Chapter 3}

(1) General {Article 1)

In this article, & presumption is defined as-
an assumption of fact that the lew requires to be made
from another fact or group of facts found or otherwise
established in the action. Presumptions are classifled
an conclusi#e or rebuttable and rebuttable presumptlons
are further classified as those affecting the burden of
proof (those which implement public policy) and those
affecting the burden of producing evidence (those which
merely facilitate determinaticn of the action). Except
as to eriminal cases in which a apeclal rule 1s provided,
presumpiions affecting the burden of proof are gtated to
place that burden on the party against whom they are invoked.

This article works a change in existing law by
expressly providiﬁg (as is implicit in the code's definition
of evidence) that & presumption is not evidence. However,
the article expressily recognizes inferences as deductions
of fact that may logically and reasonably be drawn from
another fact or group of facts. Thus, even though pre-
sumptions themselves are not evidence under the code,
inferences are permissible 1in most situatlions where pre-
sumptions presently apply. A substantial minorlty of the
Commlttee opposes this change 1n existing law, belleving

that treating presumptlons as evidence avolds injustice

21,




in some cases. However, the majority of the Commltiee
conours in the proposed change, subscribing tc the Com-
mﬁssidn'a view that treatiﬁg presumptions as evidence
is 1llogical and that sufficient protection'ia afforded
to litigants by the rules pertaining to the burden of
proof and burden of producing evidence.

{(2) Conclusive Presumptions (Article 2)
Conclusive presumptions are more rules of sub-

stantive law than evidentiary rulea. Hence the code sets
forth, without substantive change, the conclusive pre-
sumptions presently contained in the Code of Civil Pro-
cedure and also recognizes the exlistence of other con-

clusive presumptions in decisional and statutory law.

(3) Presumptions Affecting the Burden
of Producing Evidence (Article 3)

This article lists & number of existing rebut-
table presuﬁptions as being presumptlions affecting the
burden of producing evidence, not all of whlch have been
clearly classified under existing law. It also recognizes
the existence of other such presumptions, some of which-
will require classification by the courts in accordance
with the oriteria set out in Article 1. A slight change
in existing law is made by restating the recently eroded

requirement that the presumed genulness of anclent

22.




documents depends, in part, upon thelr being scted
upon as genulne and limiting the ancient documents
rule teo dispositive instruments. The Commitiee con-
curs in the clarification of and minor changes in

exlsting lasw proposed by this article.

(4) Presumptions Affecting Burden
of Proof (Article &)

This article lists several existing rebuttable
presumptions as being presumptions affecting the burden
of proof and recognizes Ehe existence of other statutory
and common law presumptions which must await classifilce-
tion by the courts. In this category, it is proposed .
to extend the presumption of lawful exercise of juris-
diction to any court of thls state or the United States
(as distinguishedAfrcm courts of general jurisdiction).
The restriction toc c¢ourts of general Jurisdietion would
etill obtain so far as courts of other atates are con-
cerned. Again, the Committee concurs in the minor change

in existing law proposed by this article.
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6. Witnesses {Divieion 6)
While the bulk of this division is a recodifi-
cation of existing law, it would work several glgnificant.

changes in Californle lew on the subject.

a. Competency (Chapter 1)
In conformance with existing law, the code

declares that every person ié gualified to be a witness
.and no peraon is disqualiflied to geptify to any matter
except as otherwise provided by statute. The code states

a general rule of disqualification as 2 witness 1f & person
is incapable of expressing himself understandably elther
" directly or through an interpreter or incapable of under-~
standing hls dubty to tell the tTuth. Personal knowledge

is alsc stated to be & prerequisite to testimony concerning
a particuler matter (except in the case of expert witnesses).
Specific rules are provided as to judges and jurors aB
witnesses.

This chapter would produce the following changes

or clarifications of existing law.

(1) Existing law requires 2 prior deterndnﬁtion
by the court, not only of capacity to communicgte and
to understand the duty to £ell the truth, but also of
capacity %o perceive and to reccllect. While the
capsclty to perceive and recollect are embraced

within the requirement of personal knowledge, the




court may exclude tegtimony as to a particular
matter for lack of personal knowledge only if no
jury could reasonably find such knowledge. Hence,
the code would relax the recuisite findings as to
capaclty to perceive and to recollect and leave to.
the trier of the fact the question whether the
witness in fact percelved and does recollect.

- {2) Existing law declares that children under
ten years of age who appear incapable of recéiving
just impressions of the facts or of relating them
truly and perscons of unsound mind are disqualified
ag witnesses. These speclal provisions do not
apbear in the code but the omission ia not likely
to have much practical significance in view of the
fact that the existing speclal provisions have been
equated to the general requirements for qualification
of witnesses.

(3) Existing law may permit testimony to be
admitted condlticonally upon showing personal Knowl-
edge later. The code would reguire & prima facle
showing of perscnal knowledge to be made upon objec-
tion of a party before the tesgtimony may be admitted.

(&} Under existing law, & judge or jurcr may |

, be called a5 2 witness in a trial pending before them

even over the objection of a party but the Jjudge has




discretion to order the trial to be postponed or
suspended or to take place before another judge or
Jury. The code would reguire prior disclosure of

the information the judge or Jjuror has and would
permit testimony by the judge or juror in the abseﬂce“
of objection. Hawevef, upon the objection of a party,
the court would be required to declare a mistrisl and
order the aotién to be éssigned for trial before
another Judge or jury. _

{5) Under existing law, parties, assignors of
parties, and real parties in interest are dlaqualified
fron testifying in an actlion upon a claim or demand
against a decedent's estate as to any matter or fact
oceurring before the decedent's death. This Cali-
fornia version of the "dead man statute" would be
omltted from the code but & new, limited hearsay ex-
ception would be introduced to ald the decedent's
personal representative in defending against the claim
or demand. The existing "dead man statute” 1is shot
through with exceptions and restrictions. It 1s
believed that the solution advanced by the Commission
13 sound and in the 1nterests of Jjustice.

The Committee concurs in all of the foregoing changes and

clarifications.
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b. Oath and Confrontation {Chapter 2)

This chapter continues existing law requiring
testimony to be on oath or affirmation and in the préaencp
‘of and subject to the examlnation of all parties to the

action.

c. Expert Witnesses {Chapter 3)
The code spells out familiar rules as to expert

witnesses in such manner as to clarify and organize the
existing law. Experts may be qualified by reason of special
knowledge, skill, experience, training or education which,
against the objection of a party; must be shown to the
. asatisfaction of the court before a witness may testify as
an expert. Cross-examination of experts would be extended
(2s now) to & much broader basis than ordinary wltnesses
and includes qualifications, the subject matter of the
expert testimony, the matter upon which the expert's opinion
is bﬁsed and the reasons therefore, and publi;':.ations re-
ferred to, conaidered, relied upon or admitted in evidence.
Credibility would be tested by examination into employment
- (including court appointment) and compensation anﬁ expenses.
The court (as now) could limit the number of expert witnesses.
Two significant clarifications in existing law .
would result from the foregoing provisions:
(1) The Celifornis law is confused with

respect to the extent of eross-examination on
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publications in the fieid of expertise. 3Some cases
suggest a broad range of inguiry into this subject
matter but the trend of recent decisions seems %o
restrict such examination to publications relled upon
by the expert. The code would permit cross-examination
to any publication referred to, consldered or relied
uﬁon, thus broadening the acope of crossQexamination
within reasonsble limits. Cross-examination to other
publications would be limited to these sdmitted in
evidence.

(2) Under exiating law, some doubt exists whether
an expert can be asied the amount of his compensation
except in condemnation. Such inquiry would be permitted

under the c¢ode.

The Commlttee concurs with both elarifications.

This chaptér alsoc contains a restatement of exlsting

provisions relating to the appointment of expert witnesses

{other than blood test experts) by the cours.

d. Interpreters and Transiators (Chapter 4)
Phis chapter codifies and restates existing law -

with respect to interpreters and translators, clarifying the

law only to the extent of recognizing their appointment and

compensation as experts.

28.




e. Method and Scope of Examination {Chapter 5)

(1) Definitions (Article 1)

This article carries Porward existing defilnitions
of "direct examination,” Topoas-examination” and "leading
guestion” without substantive change- Tt zdds definitions
of "predirect exemination” and “recrossuexaminatiﬁn“ which

are recognized in existing practice,

(2) Exemination of Witnesses {Article 2)

Under this erticle, thé existing power of the
eourt t¢ control the interrogatlion of a witness so a8 o
make it as repid, as distinet, and as effective for asceré
teinment of the truth as possible would be continued. So
too would be the power of the court to protect & witness
from undue harassment or embarressment. EBExisting rules
relating to nonresponsive énswers and leading gquestions
are alsc restated in the code as are femiliar principles
relating to the order and scope of the exsminatlion, the
calling of witnesses by the court, the exaﬁination cf ad-
verse parties'and their representatives, the exclusion of
‘witneases and the recalling of witnesses once excused.

This article would make & number of changes 1n
and clarifications of existing law, as follows:

1. TUnder exlisting law, prlor inconsistent

statements of & witness which were written or have
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been rediced to writing must be shown to a witness
pefore he is interrogated withn respect to them.
This requirement, based upor an English common law
rule abandoned in England for 100 yesars, would be
eliminated and such statements would be placed on
the same footing as oral statements not reduced te
writing. ‘The thought underlyling the change is that
the existing rule limits the effectiveness of cross-
examination in this important area.

11. Under existing law, extrinsic evldence of
a witness! inconsistent statement can be introduced
only 1f the witness were giver an opportunity to ex-
plain or deny it whlie testifying. Under the code,
such evidence could be introduced 1f the wltness were
st1ll subject to recall in the action and even this
requirement could be walved if the interestes of Justlce
require it. Thle change 1s pased on the premise that,
while permitting explanation or denial is desirable,
there is no compelling reason te do sc before the inf
consistent statement is introduced in evidence.

111. Under existing law {at least 1n civil
cases), a writing used by the witness to refresh
his memory need be made avallable to the adverse
party only if so used by testifying. 'The code adopts
the salutary approach of requiring such writing to




be made available if used by the witneas prior to
testifying.

iv. Existing law may restrict the use of
writings to refresh recollection to those prepared
by the witness or under his direction when the facts
were fresh in his memory; the exlsting statutory
provisions being the same as for the use of a wri-
ting as past recollection recorded. Other writings
may indeed refresh & witness' memory and the code
eliminates any such restriction.

v. In restating the existing statutory pro-
visions relating to the calling and examlnation of
an adverse party or a witness identifled with an
adverse party, the code e¢larifies provlems relating
to cross-examination of such witnesses in multl-
party litigation by restricting cross-examinatlon
by partles whose Interest is not adverse to the
party with whom the witness is identified. In addl-
tion, the code clearly includes persons whose knowl~
edge was obtained when they were identified with &
party as well as those 8O jdentified at the time of
trigl or at the time the cause of actlon arose.

The Committee concurs with these changes and elarifications.
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f. Credibility of Witnesses (Chapter 6)

The code catalogues recognized conslderations
going to the credibility and reatates & number of exlst-
ing restrictions and limitations on evidence going to
eredibllity. However, it would work the following slgni-~-
ficant changes in existing law.

{1) ‘Under existing law, impeaching evidence
on collateral matters 1s required to be excluded.
Under the code, there would be no inflexible rule
of exclusion but the use of such impeaching evi-
dence would be left within the court's discretion.

{2) Under exisfing law, the only evidence
admissible to prove the character of a witness
for honesty and veraclty or the lack thereof 1s
evidence of reputation. The code would permit
opinion on thesé traits by persons famillar with
the witness on the theory that such evidence is
likely to be of more probative value than that
of reputation.

(3) Under exlsting law, the party calling
a witness 1s precluded from attacking his credi-
bility unless surprised and damaged by hig testi-
mony. In recognition of the need sometimes to

call hostile witnesses and in keeping with the
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modern interest in full and f{ree disclosure,
the code would permit any party to attack the
credibility of any witness.

(4} Any felony convietion may be used to
attack credibllity under existing law. The code
would confine such attacks to felony convictions
where an essential element of the crime was dis-
honesty or false statement. Horeover, contrary
to existing law, the code would preclude use of
such felohy convictions when there is formal
evidence of pardon or rehabilitatlon or where
more thaen ten years has expired slince release
from confinement or expliration of parole, proba-
tion or sentence, It may be noted that these
changes sre consistent with a committee report
approved at the‘lgﬁﬂ Conference of State Bar
Delegates.

(5} Older Caiifornia cases restrict evi-
dence of prior consistent statements to sqpport
the eredibility of a witness to those instances
whepe there is a change of bias, interest, re-
cent fabrication or other improper motive.

Conslstently with more recent declsions tending




to treat evidence of prior inconsistent state-~
ments as Implledly charging recent fabricatlon,
the code would permit evidence of 2 prior in-
consistent statement to be met with evidence of
a conslstent statement made before the alleged
inconsistent statement.

The Committee concurs with these changes.

7. Opinion Testimony and Sclentific Evidence
{Division 7}

As noted, the subject of expert witneases is
dealt with in the preceding division sc far as apecial
" rules aB to the qualification.cross-examinatisn and
eredibllity of expert wiltnesses 1s concerned. This divie-
sion deals with opinion testimony whether by lay witnesses

or expert wltnesses.-

a. Expert and Other Opinlon Testimony

{Chapter 1)
Under the code, as under existing law, opinion
_testimony by lay witnesses would be confined (1) to cer-
tain well-recognized categories {(such as an owner's
opinion of the value of his property or an intimate ac-

quaintance's opinion of sanity) and (2} to such opiniona

34.




as are ratiocnally based on the percepticn of the witness
and helpful to & clear understanding of his testimony.

The code provisions as to expert opinion are slso declara-
tive of exlsting law with only one procedural innovation.
Where an expert bases his opinion in whole or in part on
the opiniocn or statement of another person (as sometimes
18 permissible), the code provides that such cther person
may be called and examined by any adverse party as 1if
under cross-examination. This change minimizes any un-
fairness which may result from permitting expert opinion

to be based upon the opinion of or statement of others.

b. Blecod Tests to Determine Paternlity

(Chapter 2)
This chapter carries forward the Uniform Act
on Blood Tests to Determine Paternity without significant

change.
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